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HUR & LASH, LLP

Robert L. Lash (SBN 184563)
390 Fifth Avenue, Suite 900
New York, NY 10018

Tel.: (212) 468590

Fax: (212) 4686599
rlash@hlinylaw.com

Attorneys for Plaintiff
Cheveux Corporation

UNITED STATED DISTRI CT COURT
NORTHERN DISTRICT OF CALIFORN IA

CHEVEUX CORRPORATION, Case Na.19-cv-513
Plaintiff,

COMPLAINT FOR PATENT
INFRINGEMENT , TRADE DRESS
INFRINGEMENT, AND UN FAIR

VS.

THREE BIRD NEST, LLCandTHREE BIRD

NEST DESIGNS, LLG COMPETITION
Defendant
3ODLQWLII &€KHYHX[ &RUSRUDWLRQ B3&KHYHX][" H
alleges as and for its Complaint against Defendants Three Bird Nest, LLC and Three Bir
'"HVLJIQV //& FROOHFWLYHO) 33HA KHUHBHDIBWENG 1HV W'
PARTIES
1. Plaintiff Cheveux Corporation is a New York corporation, with its principal

of business in New York, New York.

2. DefendantThree Bird Nest, LLC 37 % 1i§ a California limited liability
company, with its principal place blisiness at 790Stoneridge Drive, Suite 201, Pleasantol
California 94588.

3. Defendant Three Bird Nest Designs, LLE7 % 1 'is a California limited

corporation with its principal place of business locatetDd6 Raymond Road, Livermore,
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California 94551.Upon information and belief, TBN and TBND share common ownership
and/or management.

JURISDICTION AND VENUE

4, This actionallegespatent infringement unddiitle 35 of the United States Cqd
as well as trade dress infringement under the LanhamlBdd,S.C §1125(a) unfair
competition under California Business & Professions Gotlé200et seq. and common law
unfair competition.

5. The Court hassubject mattejurisdictionpursuant to 28 U.S.@8 1331 and
1338(a). The Court has supplemental jurisdictiomer the state law unfair competition claim
pursuant t@8 U.S.C. § 1338(bps those claims are joined with substantial and related cla
alleged undeFederal patent or trademark laws.eTQourt also has supplemahjurisdiction
over the state law claims pursuant to 28 U.S.C. § 1367(a).

6. Upon information and belief, Defendamise Californiabasede-commerce
retailers of hats and otharticles ofclothing and accessoriesho market and sell goodhlrough
the InternetincludingoQ 'HIHQGDQWVY ZHEVLWH . Thé Qo Kadd persBrg
jurisdictionover Defendantas (i) Defendantgpurposefully directheir activities at residents g
this State, {i) at least a pdion of theinfringement alleged herearises out of or relates to the
DefendantdRctivities within this Sate, andi{i) Defendants regularly solicit businesmgage i
other persistent courses of conduct, or derive revenue from gosdsrimes povided to
individuals throughout the United States and in this judicial district.

7. Venue is proper in this Distrigursuant to 28 U.S.®@8 1391(b) and (cand 28

U.S.C. § 1400(b).
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INTRADISTRICT ASSIGNMENT

8. Pursuant to Local Rule-3(c),this cae is appropriate for assignment on a dis
wide basis becaustis an Intellectual Property Action.

THE PATENT -IN-SUIT

9. On May29, 2018the United States Patent and Trademark Offiseed U.S.
Patent No. D818,675 3W K H3 P W He@tiled 3 +AT . A true and correct copy tie p
Patent is sachedheretoas Exhibit A

10. $00 ULJKWV WLWOH DQ Gale@&¥riHdddipwad td CheVe ik
who is the sole owneRI WKH p  &OHAMWHHYXW DV WKH R Zténthaskhe W
exclusive right to enforce that patemicluding the right to prosecute infringement actions a
collect damagefor all relevant times.

11. 7TKH p 3 D W H Qaldtes tbhatwidhdadikows and an opening at the
apex which allows, inter alia, a ponytail tgorotrude from the top of the haCheveux markete
WKHVH KDWYV XQGHWWBRE GE WIXGGKQ WRHZIRU H J HEXRIYMIO
+DWMeC& 3RQ\WDLO +DWV KDYH DIIL[HG D E&JRZQ ODH

FIRST COUNT
(Patent Infringement)

12. Cheveux repeats and realleges the foregoing allegations as if set forth in fu
herein.

13. &KHYHX[ LV WKH RZQHU RI WKH p SDWHQW

14.  Beginning in or abouDecember 201, Defendantpurchased.C Ponytail Hats

from Cheveuwand marketed and+sold them on Defendanfigebsite www.threebirdnest.com

7KRVH KDWV LQGLFDWMHE I +BDWLIQ W BHWIGH SDWHQW L
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15.  In or aboutApril 2018, Defendants ceased purchasing ®mytail Hats from
Cheveux Upon information and belieQefendants thereaftéeegan marketingndsellingon
"HIHQ G D QW V 1 vdtH &\opeNikh & ihé\adex, as welfasr rows,thatinfringe on the
H 3DWHHVQOGDQWVY LQIUL Qublletantaly\siivilddrovn Rabi Biffixed
but instead o€.C label and markf displays: 7KUHH %LUG 1HVW’

16.  Attachedheretoas Exhibits B and Gespectively arecopies ofexamples of the
C.C Ponytail Hat and a haeing marketed and solry Defendans.

17. Defendants have had actudiQRZOHGJH RI WKH 3DWH

purchasingthe @& 3RQ\WDLO +DW Vauth®iPeddistdbuterX [ § V

QW VLQF

18. '"HIHQGDQWY DOVR KDYH KDG DFWXDOANMGBRIZ,OHGJH RI

2018 when counsel for Cheveux sent Defendants a lettiting them on notice of their
infringement

19. Defendants further have actual knowledge of their infringement since the fi
this Complaint.

20. '"HIHQG D QW VY is Qased_dpiteraRrifri@gémentandbr infringement
under the doctrine of equivalents

21. Upon information and belief, Defendants havighout authority mee, use,
offeredto sell,sold, or importednto the United StateS URGXFWYV LQIULQJLQJ

22. 8SRQ LQIRUPDWLRQ DQG EHOLHI 'HIHQGDQW

Patent, and therefore are liable as an infringer.

ling of

WKH p

V KDYH I

23, &KHYHX[ KDV EHHQ LQMXUHG E\ 'HhekfQre De@idans L Q 1U L Q

are lable to Cheveuin an amount adequate to compensate for the infringement, incloding

profits, losssales, and other damages, but in no event less than a reasonable royalty
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24. Defendanty] L QIUL QJL Qrdvdesintertionalwillful and delibeate.
Defendants formerlpurchased and +&old the authorized.C PonytailHat andthenceased

doing so in order to market and sell their own infringimgduct. Defendants hagentinued

this activtyGHVSLWH WKHLU N QR Z O @&heketix tRdre¥trk, ik entitled3t® a H
DZDUG RI DWWRUQH\VYT IHHV
SECOND COUNT
(Trade DresslInfringement/Unfair Competition tLanham Act)
25. Cheveux repeats and realleges the foregoing allegations as if set forth in fu
herein.
26. & K HY HX( fPdnhytail Had have acquireddistinction and secondary meaning

the marketplacéhat is not functional

27. &KHYHX[TV SURPRRéhyRIQHRY hawy Msdlted in Cheveaxuiring
significantgoodwill and legally protected rights in theGCPonytail Hats traddress.

28.  As described aboy®efendantsafter previously marketing and sellicgC
Ponytail Hats, nownanufacture, marketing, and/allshats thatiresubstatially or confusingly
similarto the CC Ponytail Hatsincorporatinghe design othefour rowsand/orthe opening a
the apex

29. Pursuantto 15 U.S.C. § 1125(ajonregistered trademark owner may be
granted injunctive relief to prevent or restrain infringement of its-iwedwn mark and maglsg
seekanawardof damagessGLVJRUJHPHQW RI SURILWYV DQG DWW
infringement.

30. Defendant/4ctions, including theinse in commerce of marks and trade dreg

thataresubstantiallysimilar or identical to& K H Y H XafljandiPadedress has caused or is
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likely to cause confusigmistake, deceptioaf consumersor misunderstanding as to the sol
origin, approval oisponsorship HIHQGDQWVY JRRGYV

31. '"HIHQGDQWVY DFWLR Q Vradédite$$ i LRI HconfpletiQov W
violation of the Lanham Act]l5 U.S.C81125(a)

32. '"HIHQGDQWY NQHZ RI &KHYHX][TVWad/forDeé&lH GUH
SXUFKDVHG DQG VROG &KHYHX[TV && 3R @irfgng proetioteV
$FFRUGLQJO\ 'HIH GaRrgoaIhdRIQIG X FW

33.  Even after being placed on noticeGlieveux V UL JK W Vs cortlrnd&teu3y
confusingly similar marks and trade dress in commeldon information and belief,
Defendants arwillfully offering for sale and sellingproductsthat infringeuponCheveuxy mark
andtradedress in order to benefit fro@heveux{ V J R R G ZépOt@Qiopapdofalsely creas
an association between DefenddaisdCheveuxfV SURG XFWV

34. Cheveuxhas beenrad will continue to be irreparably harmead injured
Defendantdactions andCheveuxacks an adequate remedy at lalvefendants therefore
should be enjoineftom usingCheveuxi Mark andtradedress

35. Cheveuxs alsoentitled to recover Defendarffgrofits in providing its goods
usingCheveuxy Mark andtradedress as well asll otherdamagesustained b heveuxdue tq
DefendantV dse ofgoods using marks and trade dress identicabnfusingly similar to
Cheveuxf Mark andtradedress and costs o$uit

36. Because this is an exceptional case, involving willful misconduct by Defesng
Cheveuxs entitled to recoverebledamagesRU '"HIHQGDQWVY SURILWndZ

UHDVRQDEOH DWWRUQH\VY IHHV
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THIRD COUNT
(Unfair Competition - Cal. Bus. & Prof. Code8 17200, et seq.)
37. Cheveux repeats and realleges the foregoing allegations as if set forth in fy
herein.
38.  As described herein, the actions of Defendants constitusevful business

practices underCalifornia Business & Professions Caglé7200, et seq.

39. Cheveux has a valid and legally protectable right in ti@Ronytail Hat whose
trade dress is inherentyldV WLQFWLYH D QG uAtkabdreKaltk h&skbEceHexds$ag
with Cheveux.

40. The abovedescribed acts further constitute business acts that violate 15 U.
§1125(a) and 35 U.S.C. § 271, and are therefore unlawful.

41.  Furthermore,lte abovedescrbed acts and practices by Defenddratee andare
likely to continue toconfuse, mislead or deceive the general public and therefore constituf
unfair and fraudulent business practices in violation of California Business & Professiong
88 17200, et seq

42. $V D GLUHFW DQG SUR[LPDWH UHVXGQOhevieuxtids |
suffered actual injurand has lost money and profigs well asufferedinjury to its reputation
and goodwill.

43. 6XFK KDUP ZLOO FRQWLQXH XQO Id tyMheKbHrQ G D
Cheveuxhas no adequate remedy at ladefendantstherefore should be enjoineddm

continuing the practices described above.
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FOURTH COUNT
(Common Law Unfair Competition)

44.  Cheveux repeats and realleges the foregallegations as if set forth in full
herein.

45, & K H'Y HXaflfl vade dress and the patented design of products associate
therewith have beemighly successful an@heveux hasleveloped a substantial reputation ar
goodwill in the marketplace.

46. UponinformatLRQ DQG EHOLHI 'HIHQGDQWYV KDYH

DQG KDYH HI[S O RmakHrédeldkebyhdtieg flavented design of products associg
therewith,as well & K H'Y Hgg¢dWwil andreputation

47.  The abovedescribed actionsonstitute ufair competition.

48. $V D GLUHFW DQG SUR[LPDWH UHVXOW RI "HI
been and will continue to be damaged.

49. 6XFK KDUP ZLOO FRQWLQXH XQOHVV '"HIHQGD
Cheveuxhas no adequate remedy at ladefendants, therefore, should be enjoinednfr
continuing the practices described above.

50. Uponinformation and belief, Defendants have acatdtfully, intentionally and
maliciously, such that Cheveux is entitled to punitive damages

PRAYER FOR RELIEF

WHEREFORE, Cheveugrays for relief and a judgmeint its favoras follows:
A. Enteringjudgment holding that Defendants have infring&K H ptent 3 D
B. Entering a judgment that Defendants have committed trade dress infringen

and unfair competition under the Lanham Act.

8

nd

PLVDSSL

ted

HQGDQW

QWVY DF

hent

COMPLAINT




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

C. Entering a judgment that Defendants have committed uwdaipetition or

business practices under California Business & Profesg\at8 1700,et seq

D. Entering judgment that Defendants have committed common law unfair
competition.

E. Entering judgment that Defendamtscount for and pay to Cheveux all damag
WR DQG FRVWV LQFXUUHG EHFD XV HaRd othéit EbQABdDcQMpMifie
of herein.

F. Enjoining Defendants, their officers, agents, servants, employees, success

assigns, as well as a#llated and subsidiary entities or other persons or entities acting in G
withthem IlURP LQIULQJLQJ, WEIH uQ J LIMIWXSIRADK &r Kratl¥ erespf V
otherwise unfairly competing with Cheveux, orthe alternative, awarding Chevepast
judgment royaltiesor future infringemenbr unfair competition.

G. 2UGHULQJ '"HIHQGDQWY WR DFFRXQW WR &KH
including DH I H Q Gslexamd/dfofits thereon.

H. Awarding Cheveux actual damagéesan amount to be proven trial,and inno
event less than a reasonable royalty.

l. Awardingtrebledamages, as allowed by law.

J. Awardingpunitive damages, as allowed by law.

K. $ZDUGLQJ &KHYHX[ LWV U H,Bby/dRcyvedeblaiv D W W R U

L. Awardingprejudgment interest and costad disbursements suit.

M. Granting such other and further relief as the Court deems just and proper.
9
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DEMAND FOR JURY TRIAL

Cheveuxhereby requests a trial by jury on all issues so triable.

Dated:January29, 2019

10

HUR & LASH, LLP

By:

Robert L. Lash
Attorneys forPlaintiff
390 Fifth Avenue, Suite 900
New York, NY 10018
Telephone: (212) 468590
rlash@hlnylaw.com
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EXHIBIT B



C.C BeanieTail Soft Stretch Cable Knit Messy High Bun Ponytail Beanie Hat

« Perfect for pulling your messy bun or high ponytail through on chilly days, even suitable for man buns

« Keep your whole head warm without your bun or hair in the way, high or low opening, depending on how you wear it
« Time saving and convenient design for leisure, snow sports, camping, outdoor activities

« Material: 100% stretchable soft acrylic, head measurement: 57 cm, 22-3/8", Size 7-1/8

« C.C Exclusives BeanieTail Patent pending; Made in Korea



EXHIBIT C



SHOP SALE!

Boho
N H . . QUACCOUNT | BAG (0g
Arr;vgls Gﬁgé Shop Clothing Accessories Shoes Seff§;5
Bag

SHOP / HATS / MESSY BUN KNITTED BEANIE - DUSTY PURPLE

MESSY BUN KNITTED
BEANLE

$15.99 1995

55 reviews

COLOR: DUSTY PURPLE

ADD TO BAG
BUY NOW
DESCRIPTION
SHARE ON fyYy o

SPOTTED ON INSTAGRAM



New
Arrivals

SHOP SALE!

Boho

B?gg Shop Clothing Accessories

YOU MAY ALSO LIKE

Sale

Shoes

QACCOUNT | BAG [Ugest

Seller:



SHOP SALE!

N EOCO P\ E UT E lwl S QACLONTT—BAE BFest

ew ats . es

Arrivals Grab Shop Hld%hlng Accessories Shoes Seller:
Bag

Based on 55 reviews

3 weeks ago
Verified Ashley Dowrie said:

It's the best pony tail hat

4 weeks ago

Verified Vanessa Griggs said:

Love them

They are great quality and my
girls and I love them!

1 month ago

Verified

Well made

This hat is very well made
and super cute. Excellent...
Read more

Bridget Kohlhaas said:

Write a review

4 weeks ago

Verified

Cute and Comfortablel!

I ordered 2 of the messy bun

beanies and when they... Read
more

1 month ago
Verified Heather Dobson said:

Messy Bun beanie

Love 1t. Looks exactly like

the pictures.

Showing 5 out of 55 reviews. Show all

Danielle Cliburn said:

O



SHOP SALE!

New Eggg HELP, PPEASE - QUACCOUNT | BAG (Ogeost
Arrivals Grab Shop Clothing Accessories Shoes Seller:
Bag Shipping

5BN Policies
Start a Return
Pre-0Order Info
Size Chart
Wholesale

EXPLORE 3BN

Qur Story
#lLoveBirds
Press + Media

Contact Us

Join The Flock

@

l 2019 THREE BIRD NEST



SHOP SALE!

Boho QACCOUNT | BAG (0g
Ne Hat ) :
Arrivwals Giaé Shop Clothing Accessories Shoes Selelsetrs

Bag



